UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

________________________________________ X
SHERRI SW HART, :
Pl aintiff, :
: DECI S| ON
- agai nst - :
: 3:00 CV 0258 (GLG
PACTIV CORP. f/k/a TENNECO PACKAG NG
TENNECO PACKAG NG f/k/a TENNECO I NC.,
and TENNECO AUTONVOTI VE f/k/a TENNECO -
| NC. , :
Def endant s. :
________________________________________ X

This is wongful term nation and enpl oynent discrimnation
action brought by plaintiff, Sherri Sw hart, against her forner
enpl oyer, defendant Pactiv Corp., and agai nst defendants Tenneco
Packagi ng (formerly known as Tenneco Inc.), and Tenneco

Autonotive Inc. (fornmerly known as Tenneco Inc.).! Plaintiff

' Plaintiff was enployed fromApril to Decenber 1997 by
Tenneco Packagi ng, which was then a subsidiary of Tenneco Inc.
In 1999, Tenneco Packagi ng was spun off by Tenneco Inc. and the
new entity was nanmed Pactiv Corp. At the time of plaintiff's
enpl oynment, Tenneco Autonotive Inc. was a separate subsidiary of
Tenneco Inc. Tenneco Inc. and Tenneco Autonotive did not hire
plaintiff, and they did not have any control over the human
resources policies or enploynent decisions of Tenneco Packagi ng
(now known as Pactiv Corp.). (Defs.' Rule 9(c)l Statenent of
Facts |1 5-11.) Defendants have noved for summary judgnent on
the Conpl aint as to defendants Tenneco Inc. and Tenneco
Autonotive on the ground that these entities were not plaintiff's
"enpl oyer"” and were not involved in any of the enpl oynent
decisions or policies at Pactiv. Plaintiff agrees with
defendants on this point. Consequently, the Court grants
defendants' notion for sunmary judgnment on all counts with
respect to Tenneco Inc. and Tenneco Autonotive. Since this
decision relates only to Pactiv, defendant is hereinafter
referred to in the singular. Furthernore, any reference in this
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clains that she was discrimnated against on the basis of her
gender, and was then discharged in retaliation for her objection
to certain discrimnatory practices. The Conplaint contains six
clains for relief. The first and second clains allege
retaliation in violation of Title VII of the Cvil R ghts Act of
1964, as anended, 42 U S.C. §8 2000e et seq. ("Title VII") and in
violation of 42 U S.C. § 1981 ("Section 1981"). The third claim
all eges discrimnation on the basis of gender in violation of
Title VII. The fourth claimalleges discrimnation on the basis
of gender in violation of the Equal Pay Act, 29 U S.C. § 206(d)
(the "EPA"). The fifth claimalleges that plaintiff's

term nation and defendant's continued retaliation thereafter

viol ated public policy. Defendant have noved for summary
judgnent on five of the six counts of the Conplaint.? For the
reasons set forth below and in footnote 1 above, defendant's

notion [Doc. # 33] is GRANTED in part and DENIED in part.

Summary Judgnent St andard

A notion for sunmary judgnent may not be granted unless the
Court determnes that there is no genuine issue of material fact

to be tried and that the noving party is entitled to judgnent as

decision to Tenneco Packaging is a reference to the entity now
known as Pactiv Corp.

2 The sixth claimseeks attorneys' fees and experts' fees
pursuant to 42 U.S.C. 88 1981, 1981(a).
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a mtter of law Fed. R Cv. P. 56(c). An issue is "genuine"
if there is sufficient evidence such that a reasonable jury could

return a verdict for either party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A fact is "material" if it may
affect the outcone of the suit under governing law. 1d.

The burden of denonstrating the absence of a genui ne dispute
as to a material fact rests with the party seeking sumary

judgnent, in this case defendant. Adickes v. S.H Kress & Co.,

398 U. S. 144, 157 (1970). Defendant nust identify those portions
of the pleadings, depositions, answers to interrogatories,
adm ssions, and/or affidavits which it believes denonstrate the

absence of a genuine issue of material fact. Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986).

In order to avoid the entry of summary judgnent, a party
faced with a properly supported sumary judgnent notion nust cone
forward with extrinsic evidence, i.e., affidavits, depositions,
answers to interrogatories, and/or adm ssions, which are
sufficient to establish the existence of the essential elenents
to that party’ s case, and the elenents on which that party wll
bear the burden of proof at trial. Celotex, 477 U S. at 322.
The nonnovant, plaintiff, "nust do nore than present evidence
that is nerely colorable, conclusory, or specul ative and nust
present 'concrete evidence fromwhich a reasonable juror could

return a verdict in [her] favor...'" Alteri v. General Mtors

Corp., 919 F. Supp. 92, 94-95 (N.D.N. Y. 1996) (quoting Anderson,
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477 U. S. at 256).

In assessing the record to determ ne whether there are any
genui ne issues of material fact, the Court is required to resolve
all anbiguities and draw all perm ssible factual inferences in
favor of the party agai nst whom sunmary judgnent is sought.

McLee v. Chrysler Corp., 109 F.3d 130, 134 (2d Gr. 1997).

Additionally, the Second Crcuit has held that a district court
shoul d exerci se particul ar cauti on when deci di ng whet her summary
judgnent is appropriate in an enploynent discrimnation case.

Gallo v. Prudential Residential Servs., Ltd. Partnership, 22 F.3d

1219, 1224 (2d Cr. 1994). Because witings directly supporting
a claimof intentional discrimnation are rarely, if ever, found
anong an enpl oyer's docunents, a trial court nust be particularly
cauti ous about granting summary judgnent when the enployer's
intent is at issue. Affidavits and depositions nust be
scrutinized for circunstantial evidence which, if believed, would
show di scrimnation. |d.

Accordingly, we set forth the facts in the |ight nost

favorable to plaintiff.

1. Facts
The Court accepts the following facts as true, except where
noted, for the purposes of defendant's notion for summary

j udgment .



Plaintiff was enployed in April 1997 by Tenneco Packagi ng.
(Defs.' Rule 9(c)1 Statenment of Facts § 18.)® There is a dispute
as to whether plaintiff was hired as a tenporary enpl oyee and
| ater offered a permanent position, or whether she was hired to
repl ace Thomas Ryer ("Ryer"), who had been in charge of human
resources at the packaging plant. (Defs.' 1 15, 17; Pl."'s 1Y
15, 17.) It is undisputed, however, that when plaintiff was
hired by Carl Santoro, manager of the packaging plant, she
started in a tenporary capacity in April 1997 and was offered
"regul ar" enpl oynent three nonths later. (Defs.' 1Y 17, 34,
Pl."'s § 17.) Plaintiff accepted defendant's offer of $30,000 per
year. (Pl.'s 9 37.) Initially, Santoro offered plaintiff a
position as "Manufacturing Support Specialist,” the |owest of the
three generic titles at Tenneco used for "exenpt" adm nistrative
staff. (Defs.' § 35.) There is a dispute as to what title
Santoro then offered plaintiff, but the record is clear that she
was ultimately given the title "Managenent Team Specialist."”
(Pl."s § 36.) There are several other disputed facts relating to
plaintiff's enpl oynent and her and Ryer's duties and work

experience.* Santoro's behavior toward plaintiff or in her

3 Defendant' Rule 9(c)1 Statenent of Facts is hereinafter
referred to as "Defs." T _." Plaintiff's Rule 9(c)2 Statenent of
Facts is hereinafter referred to as "Pl."s § _."

4 For exanple, defendant has characterized Ryer as a
"manager," a fact that plaintiff disputes. According to
plaintiff, Ryer's title was "Manufacturing Team Speci alist" and
he was earni ng approximately $40,000 in early 1996. (Pl.'s 1 27,
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presence or toward other mnority enployees is also disputed.?®
(Defs.' 91 48, 49, 98; Pl.'s 1 48, 49, 98.)

During her tenure at Tenneco Packaging, plaintiff talked to
Sant oro about two enpl oyees' salaries and di scussed with himthe
possibility of giving those enployees an increase. (Defs.' 1Y
76, 89.) There is a dispute as to whether plaintiff discussed
t he enpl oyees' race or gender with Santoro or anyone el se or
whet her she di scussed the salaries or job classifications of any
ot her enpl oyees with Santoro. (Pl.'s T 94, 97, 102.) The
reasons for certain salary discrepancies at the plant are al so
di sputed. (Defs.' 1 26, 27, 31, 32, 39; Pl.'s 1Y 26, 27, 31,
32, 39.)

Towards the end of 1997, Geoffrey Guelich ("Guelich"),

Tenneco Packagi ng's Area Manufacturing Manager, concl uded that

30.) Defendant clains that plaintiff had no human resources
experience prior to working for Tenneco Packaging. (Defs.' { 16.)
Plaintiff disputes this by pointing out that she had nanaged

ot her enpl oyees during her career. (Pl.'s § 16.) Defendant

all eges that Santoro did not consult with anyone el se at Tenneco
Packagi ng when setting plaintiff's salary, nor did he review any
sal ary grades; instead, he set her starting salary based on the
responsibilities of the position and what he perceived the market
to be at the time. (Defs.' 19 38, 39.) Plaintiff has produced
evi dence, however, that Santoro was at |east aware that the
salary range for M. Ryer's "Manufacturing Team Speci alist”

posi tion was between $35, 128 and $52,681. (Pl.'s { 38.)

> Plaintiff also brings to the Court's attention certain
di scrimnatory remarks about wonmen nmade by Santoro to another co-
worker. (Pl.'s Mem Qpp. Summ J. at 6.) However, these remarks
occurred long after plaintiff's termnation, and they shed no
light on whether Santoro's decision in setting plaintiff's salary
was notivated by any kind of discrimnatory intent. Therefore,
they are not relevant to plaintiff's discrimnation claim
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the plant's fixed costs were too high and directed Santoro to
reduce overhead costs, which included salaries. (Defs.' T 50,
51.) Utimtely, Guelich approved Santoro's decision to
elimnate three positions at the plant, including plaintiff's.
(Defs." 9 62.) How Santoro reached that decision (the steps he
took and the factors he took into account) is in dispute.
(Defs." 11 52-59; Pl.'s § 52-59.) Defendant's contention that
G uelich was not aware of plaintiff's conplaints about wage
levels at the plant is also disputed. (Pl.'s § 63.)

After plaintiff's position was elimnated, no one was hired
to replace her; instead, her duties were sinply divided up anong
the existing staff. (Defs.' § 67.) Plaintiff seens to suggest,
however, that soneone m ght have been hired to replace her sone
time | ater but does not provide any evidence to support this

allegation. (Pl.'s § 70.)

[11. Discussion

a. Title VIl and Section 1981 Retaliation d ains

Def endant has noved for summary judgnent on Clains | and |
of the Conplaint as to Tenneco Packagi ng on the ground that
plaintiff cannot establish a prima facie case of retaliation
under Title VII and Section 1981. Defendant al so asserts that it
has provi ded sufficient adm ssible evidence that it had

legitimate, non-discrimnatory reasons for termnating plaintiff.



Title VII protects not only plaintiff's underlying right to
be free fromcertain fornms of discrimnation, but also her right
to conpl ain about treatnment that she perceives as violating that

right. The MDonnell Douglas burden-shifting framework is used

to evaluate Title VII retaliation clains as well as

discrimnation clains. Tonka v. Seiler Corp., 66 F.3d 1295, 1308

(2d Cir. 1995) (citing McDonnell Douglas Corp. v. Geen, 411 U S

792, 802 (1973)); Sumer v. United States Postal Serv., 899 F.2d

203, 208 (2d Cr. 1990). Under this franmework, plaintiff has the
initial burden of production and she nmust denonstrate that (1)
she engaged in an activity protected by Title VII; (2) her

enpl oyer was aware of that activity; (3) she suffered an adverse
enpl oynent action; and (4) there is a causal connection between
the protected activity and the adverse enpl oynent action.

McMeneny v. City of Rochester, 241 F.3d 279, 283 (2d Cr. 2001);

Van Zant v. KILM Royal Dutch Airlines, 80 F.3d 708, 714 (2d G r

1996) .

As wth discrimnation clainms, once plaintiff establishes
her prima facie case, the burden shifts to defendant to present a
legitimate, non-retaliatory reason for the adverse enpl oynent
action. Then, if satisfied, the burden shifts back to plaintiff
to show that defendant's explanations are pretext for the true

discrimnatory notive. Reeves v. Sanderson Pl unbing Prods.,

nc., 530 U. S 133, 143 (2000); Holt v. KM-Continental, Inc., 95

F.3d 123, 130 (2d Cr. 1996). Plaintiff's evidence, including
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that establishing her prima facie case, nmust show circunstances
that would be sufficient to permt a rational finder of fact to
infer that her term nation was nore |ikely than not based in
whole or in part on retaliation. Reeves, 530 U S. at 143; Stern

V. Trustees of Colunbia Univ., 131 F.3d 305, 312 (2d Cr. 1997);

Cronin v. Aetna Life Ins. Co., 46 F.3d 196, 204 (2d Cr. 1995).

Def endant argues that plaintiff did not engage in a
protected activity because she did not raise the i ssues of gender
or racial discrimnation when she conplained that certain
enpl oyees were being underpaid. However, defendant has not
established that there is no material issue of fact on this
point. Plaintiff clains that it was clear that she believed that
di scrimnation was the reason certain enpl oyees were being
underpaid. (Pl.'s Mem Qpp. Summ J. at 6.) Defendant al so
argues that even if she did engage in a protected activity,
plaintiff has not shown that defendant was aware that she was
engagi ng in such activity. Plaintiff has produced evidence that
she made defendant aware that she was conpl ai ni ng about the fact
that certain enpl oyees were being paid | ess than ot her enpl oyees
and that race and gender seened to be a factor. (ld. at 7-8.)
The question of whether plaintiff was engaging in a protected
activity and whet her defendant was aware that she was doing so
appears to be a material issue of fact in dispute.

Def endant al so argues that it has produced evi dence that
plaintiff was termnated for legitimate, non-retaliatory reasons.
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However, plaintiff has al so produced evidence that, under the
circunstances, could |l ead a reasonable jury to concl ude that
defendant's econom c reasons for elimnating plaintiff's job were
merely pretextual and that retaliation was a factor in
defendant's decision to termnate plaintiff. (Pl.'"s Mem Opp
Summ J. at 9-11.)

In sum drawing all inferences in her favor, we hold that
plaintiff has set forth sufficient evidence to raise a triable
i ssue of fact as to whether her being termnated was in
retaliation for her conplai ning about discrimnatory practices at
the plant. Accordingly, defendant's notion for summary judgnent
on Clains | and Il is denied.S?

b. Title VIl Gender Discrimnation daim

Plaintiff alleges that she was discrim nated agai nst because
of her gender in violation of Title VIl in that she was paid | ess
than nmal e enpl oyees performng jobs with equal responsibility and

requiring equal skill. Plaintiff's initial burden of making out

6 Section 1981 provides, inter alia, that "[a]ll persons
shall have the sane right in every State and Territory to
make and enforce contracts, ... and to the full and equal benefit
of all laws ... as is enjoyed by white citizens...." The Second

Crcuit has held that white persons have standing to sue under
Section 1981 for injuries resulting fromretaliation for their
activities in vindicating the Section 1981 rights of non-white
mnorities. Pettman v. U. S. Chess Federation, 675 F. Supp. 175
(S.D.N Y. 1987) (citing DeMatteis v. Eastman Kodak Co., 511 F. 2d
306, 312 (2d Gr. 1975)). Plaintiff's daimll survives
defendant's sunmary judgnment notion because plaintiff has raised
material issues of fact as to whether she was term nated because
of her actions in advocating the Section 1981 rights of black and
Hi spani c co-workers.
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a prima facie case of discrimnation is very simlar to that for
retaliation clains. She nust show that (1) she is a nenber of a
protected class, (2) she was qualified for her position, (3) she
suffered an adverse enpl oynent action, (4) under circunstances
giving rise to an inference of discrimnation. MDonnel

Dougl as, 411 U S. at 802-04; Austin v. Ford Mddels, Inc., 149

F.3d 148, 152 (2d G r. 1998).
Despite defendant's contention to the contrary, we find that
plaintiff has indeed established the fourth el enent of her prinma

facie case. She has net her de mnims burden of show ng

ci rcunstances that would allow a rational fact finder to infer

t hat defendant had a discrimnatory notive in paying her |ess
than her mal e predecessor, Ryer. Defendant nay rebut plaintiff's
prima facie case by producing evidence to show a |egitinate, non-
di scrimnatory business reason for the disparity in salary.

Dister v. Continental G oup, Inc., 859 F.2d 1108, 1115 (2d Cr.

1988). Defendant need not prove this point at this stage but
nmust provide "clear and specific" explanations to dispel the
inference of discrimnation raised by plaintiff's prima facie

case. 1d. (quoting Meiri v. Dacon, 759 F.2d 989, 997 (2d Cr

1985)). Defendant relies on the broad assertion that plaintiff's
salary was determ ned by a conbination of factors, including her
background and skills, and the duties of the job. However,
defendant's proffered explanation is inadequate to dispel the

i nference of discrimnation for the purposes of this summary
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j udgnment notion. Defendant provides no clear explanation for why
plaintiff's salary was set as low as it was nor why it conti nued
to be significantly | ower than Ryer's, even after a 9.3 percent
rai se in August 1997. There is a material issue of fact as to
whet her plaintiff was hired to replace Ryer and whet her her
duties were substantially simlar to Ryer's duties. (Pl.'s Mem
Qop. Summ J. at 2-5.) Simlarly, there is a material issue of
fact as to whether defendant's proffered non-gender-rel ated
reasons for the salary discrepancy were nerely a pretext for a
discrimnatory notive. (ld.) Accordingly, defendant's notion
for summary judgnent on Caimlll is denied.

C. Equal Pay Act Claim

Plaintiff has also alleged a violation of the Equal Pay Act
(the "EPA"), 29 U S.C. 8§ 206(d). The EPA prohibits enpl oyers
fromdiscrimnating anong enpl oyees on the basis of gender by
payi ng hi gher wages to enpl oyees of the opposite sex for "equal

work." Belfi v. Prendergast, 191 F.3d 129, 135 (2d G r. 1999).

In order to set forth a prima facie case of salary discrimnation
under the EPA, plaintiff nust denonstrate (1) that the enpl oyer
pays different wages to enpl oyees of the opposite sex; (2) that

t he enpl oyees perform equal work on jobs requiring equal skill,
effort, and responsibility; and (3) that the jobs are perforned
under simlar working conditions. 1d. Unlike Title VII,

however, the EPA does not require plaintiff to establish an
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enployer's intent. 1d. at 135-36. Once plaintiff nmakes out a
prima facie case of discrimnation, the burden then shifts to
defendant to denonstrate that the wage disparity is due to a
seniority system a nerit system a system which nmeasures
ear ni ngs based upon quantity or quality of production, or a

differential based on any factor other than sex. Ryduchowski v.

Port Auth. of New York and New Jersey, 203 F.3d 135, 142 (2d CGr

2000). Once defendant proves that the wage disparity is
justified by one of the four affirmative defenses of the EPA,
plaintiff may counter by producing evidence that the reasons
def endant seeks to advance are actually a pretext for gender
discrimnation. |d.

It is undisputed that plaintiff and Ryer were paid different
wages. However, as di scussed above, there is a genuine dispute
as to whether plaintiff was hired to replace Ryer and whet her
plaintiff's skills, experience and responsibilities were
substantially the sane as Ryer's. The Court concludes that the
i ssues of whether plaintiff and Ryer performed equal work on jobs
requi ring equal skill, effort, and responsibility, and whet her
the jobs were performed under simlar working conditions, depend
on the resolution of factual issues not appropriate for sunmary
judgment at this time. Accordingly, defendant's notion for
summary judgnent on ClaimlV is denied.

d. Termnation in Violation of Public Policy daim
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Connecti cut recogni zes a common-| aw cause of action for
wrongful di scharge based on a violation of public policy. See

Dallaire v. Litchfield County Ass'n for Retarded Citizens, Inc.

No. 3:00cv1144 (GLG), 2001 W 237213, at *3 (D. Conn. 2001);

Sheets v. Teddy's Frosted Foods, Inc., 427 A 2d 385, 388-89

(Conn. 1980); Thi bodeau v. Design G oup One Architects, LLC 781

A 2d 363, 366 (Conn. App. 2001). However, such a public policy
cause of action is only available when a plaintiff is otherw se

wi thout a renedy. Burnhamyv. Karl and Celb, P.C, 745 A 2d 178,

183 (Conn. 2000) (citing Atkins v. Bridgeport Hydraulic Co., 501

A 2d 1223, 1226 (Conn. App. 1985)). 1In this case, plaintiff has
all eged that she was termnated in retaliation for conpl aining
about discrimnatory practices at the plant, which, if true,
woul d violate inportant public policies enbodied in Title VII.
As defendant correctly asserts, because plaintiff already has an
adequate statutory renmedy, this Court will not recogni ze a
separate claimfor wongful discharge in violation of public
policy. The public policy against retaliation is adequately
vindi cated through Title VII and the renedi es avail abl e

t her eunder. See Dallaire, 2001 W. 237213, at *4. Therefore, we

grant defendant's notion for summary judgnent as to the daimV

of plaintiff's conplaint.

| V. Concl usi on
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For the reasons set forth above, defendant's notion for
summary judgnent [Doc. # 33] is GRANTED in part and DENIED in
part. Summary judgnent is GRANTED in favor of defendant Pactiv
as to daimV. Sunmary judgnment is GRANTED in favor of
def endants Tenneco Inc. and Tenneco Autonotive Inc. as to al
claims. Defendant's notion is DENNED as to Clainms I, Il, Ill and
| V agai nst defendant Pactiv. This case will be added to the

Sumrer 2002 Trial Cal endar.

SO ORDERED

Dat ed: February 13, 2002
Wat er bury, CT /sl
Cerard L. Coettel
United States District Judge
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